Possible questions and answers following judgment in the Tomlinson-Blake vs. MENCAP case
What is UNISON’s reaction to this judgement?

· We’re obviously disappointed but the wider implications remain to be seen and we think this is a decision that can and should be challenged. 
· We strongly believe that if care workers have to be available in their place of work (and not in their own homes), and they would be disciplined if they left their work premises, then that should be recognised in their wages.
· This is yet another symptom of a chronically underfunded care sector, and poor enforcement of minimum wage laws. Ministers should now step up and take decisive action.
Doesn’t this show that UNISON should never have been claiming that overnight sleep-in shifts are working time?
· Absolutely not. This judgment comes after numerous court and tribunal decisions that defined these shifts as working time.

· HMRC, the government and many organisations providing care have all gone on record as agreeing with this interpretation – that people should be paid at least the minimum wage for every hour of their sleep-in shift. 
· Care staff doing these shifts are:

· Working away from their homes, so they are necessarily away from their family and friends (and may have to sort and pay for childcare)
· They would be disciplined if they left their place of work, they can’t nip home for an hour or pop down the road for a bag of chips
· Staff are often required to deliver care in the night, sometimes to people with acute care needs, and in many cases don’t even get to sit down, let alone lie down and sleep
· They are often fulfilling a legal responsibility placed on their employer to have staff on site.

· By anybody’s common sense definition, this is working time.
Isn’t this good news for a cash strapped sector?

· No, it’s yet another signal that we do not value the work of carers highly enough. Security guards paid to look after office buildings throughout the night are paid an hourly rate for their entire shift, regardless of whether they are able to grab a few minutes shut eye or not.
· Care workers, HMRC, the government and the organisations and charities providing care have all said these wages should be paid.

· If there is one thing that will damage the care sector, it is the continuation of poverty wages and exploitative employment practices. 
· This decision could potentially make it even more difficult to employ people in vitally important caring roles. 

· That’s why UNISON will be seeking leave to appeal this decision, so that care workers can be paid properly and receive wages they have already earned, and are owed.
What should the government do now?
· First of all, we need a minister to take ownership of this issue. That has been sadly lacking in recent years.

· One of the reasons this situation has arisen, is because we’ve had a revolving door of ministers, none of whom has taken decisive action needed on the issue of funding. 
· The care system is in crisis, and none of these issues would have arisen if the government had put enough money into the system. Irrespective of this judgment, they should fund the sector so these wages can be paid.

· It remains to be seen if the government should revisit NMW regulations, but if more clarity is needed it should be provided. It’s not yet clear what it will mean for staff being paid an hourly rate, and the concern is that employers may move back to flat rate payments.
So, you want the government to ignore the judgement?

· No, we want the government to make good on its promise to ensure wages earned are wages paid. 

· This is one judgment that can and will hopefully be challenged. We do not believe that it changes the fact that overnight sleep-in shifts should be considered working time for the purposes of calculating the national minimum wage. 
What does this mean for the care sector?
· Even leaving aside this issue, the care sector is chronically underfunded.
· Workers have been subjected to poverty wages and exploitative employment practices for many years. This is yet another signal that their work is not valued highly enough.

· If overnight sleep-in shifts were to be downgraded to simple availability for work it would be disastrous. 

· Who could blame care workers for leaving the sector in their droves, and if they began to look for better paid, less stressful work elsewhere.
What does this mean for government policy?
· The government has never had a policy to deal with the issue of unpaid wages because it has never addressed the issue of additional funding needed. 
· The government should maintain a policy that defines sleep-in shifts as working time and a deliver a process which will see back pay paid to workers and fully funded so it doesn’t come from the already under pressure care sector. 
Is this issue devolved and what are the differences across the UK?
· Enforcement of the minimum wage is not a devolved issue.  
· Only the Scottish government is in the process of providing additional money so that these shifts are funded as working time. Advanced talks are taking place to ensure sleepovers are funded at the rate of the real living wage per hour (£8.75). This change should, subject to agreement and funding, come into force later this year.
· No part of the UK has made any announcement on funding to address the issue of back pay. 

