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1.0 Introduction 

UNISON is the leading trade union in Northern Ireland (NI), representing over 40,000 members, and is the largest trade union in the UK with over 1.3 million members.  Our membership includes public service workers in health and social care; the education and higher education services; local government; youth justice; private companies providing public services; and the community and voluntary sector.  84% of our membership in Northern Ireland are women.  

UNISON represents a clear majority of healthcare workers, clinical and non-clinical, in the Health and Social Care (HSC) framework.  We have a duty to protect and promote their rights as workers and to act as advocate for their health, the health of their families, and public health in all dimensions of the population. All of our members are NHS users.  Consequently we respond in our capacity as representatives of both service users and the health workforce.  This submission is made on their behalf and we would request confirmation that the South Eastern HSC Trust will weight our response accordingly, treating it as a response of a representative organisation of health and social care workers and service users, rather than the response of one individual organisation.  We request information from the Trust on when and how analysis of consultation responses will be conducted, including how responses will be weighted and analysed if not presented in response to a questionnaire or pro-forma.  

UNISON currently chairs the Health Committee of the Northern Ireland Committee of the Irish Congress of Trade Unions.  We represent ICTU on the Transformation Advisory Board established to act in an advisory capacity to the Minister, and oversee the direction of reform and the work of the Transformation Implementation Group, during the programme of transformation recently initiated in relation to health and social care. 

The Committee has publically written to Richard Pengelly in his role as Permanent Secretary of the Department of Health and CEO of the Health and Social Care system expressing our profound concerns about the actions taken by the Permanent Secretary and the Department in precipitating this crisis.
 We have included this letter as an Annex to this consultation response and would reiterate its contents in making this current submission.  

It is now clear that the curtailed public consultation by Trusts is no more than a sham.  The Trust Boards will meet on 13th October to make final cuts decisions and recommendations for the Department despite the fact that the public consultation closes on 5th October.  The Health and Social Care Board will then meet to presumably rubber stamp these decisions and recommendations within less than a week of the Trust Board meetings.  We also understand that the Department intends to make its cuts announcement shortly thereafter.  Nothing in this timescale indicates any genuine commitment to consider and respond to the deep concerns of the public, the staff and UNISON.  Nothing at all within this time table enables the five HSC Trusts, the HSCB or the Department to fulfil their legal obligations under Section 75 of the Northern Ireland Act.

The Health Service Partnership has been reconstituted and is a vehicle capable of making a powerful collective approach to secure the shortfall in funding.   We are dismayed that the Department have made no attempt to convene the body at this time.  UNISON is calling upon the Department to halt the current process and instead engage with the Trade Union Movement to find a way through the current crisis which does not adversely impact on patients, clients and staff.
2.0 INADEQUATE ENGAGEMENT WITH TRADE UNIONS ON PROPOSALS
In advance of the Extraordinary Trust Board meeting which approved the current 6 week consultation on these proposals on 24th August, UNISON wrote to the South Eastern Health and Social Care (HSC) Trust reminding it of its legal obligations to consult and negotiate with UNISON and other recognised trade unions.  In our view, throughout this public consultation phase these obligations have not been adequately discharged.  UNISON responding to this public consultation does not discharge the South Eastern HSC Trust’s legal obligations to properly engage with UNISON on the future of the health service and the impact of these proposals on members and the public alike.

We reiterate demands already made in writing
 for full disclosure in relation to the South Eastern HSC Trust proposals in line with its legal obligations on disclosure of information for the purposes of collective bargaining and in accordance with the recommendations of the Wood Report on the duty to consult with recognised unions to enable us to affect decisions before they are taken.  These demands should have been met by the Trust in advance of the decision to proceed to public consultation and must be addressed as a matter of urgency.  
We demand that any and all papers relating to these cuts proposals, including, but not limited to, those shared through the established JNF structures be disclosed to UNISON Regional Office in advance of the Trust Board meeting scheduled for 13th October and the taking of any decisions to either implement cuts, or make recommendations to the Department of Health that cuts should be approved.  This should include disclosure of:
· The true extent of the cuts that are proposed outside of the headline figures shared within the consultation document, e.g. the amount of money that the Trust would normally have invested moving into the final quarter of the year to deal with anticipated winter pressures or unpredictable events such as flu outbreaks or extreme weather, which may now no longer be available; 

· The assessed cost implications that these short term cuts made in the Trust will have into next year’s budget, the medium term and long term; including the cost and public health implications of any delays in service development and how these will impact on health inequalities between the most and least deprived areas;

· An assessment of the implications that cuts proposed in the Trust area will have for services provided jointly between different Health and Social Care Trusts;  

· In accordance with your legal responsibilities under the Human Rights Act, the human rights impact assessments on the impact of the cuts proposals on patients, clients and staff.

In addition, UNISON demanded in our correspondence with the South Eastern HSC Trust that any meetings held with local JNF structures must take place after full impact assessments have been shared on the implications of the proposed cuts for health and social care workers in the South Eastern Trust area.  The Trust has not done so and this is unacceptable.  

In general, UNISON has been very concerned by the actions undertaken by the South Eastern HSC Trust in effectively by-passing the established JNF structures in relation to these cuts proposals, particularly with regards to those measures it does not consider to be ‘major/controversial’.  Each of these proposed measures will have significant implications for health and social care workers that we represent in the South Eastern HSC Trust and the Trust would have been well aware from the beginning of the financial year in April that it would be required to try and impose some cuts in spending.  Engagement on these issues through the JNF structure should have occurred long in advance of the Extraordinary Trust Board meetings on 24th August.  UNISON expects and demands an explanation from the Trust as to why this did not occur; and an undertaking that this will never be the case in future.  

3.0 DUP/CONSERVATIVE CONFIDENCE AND SUPPLY AGREEMENT and northern ireland budget
UNISON believes that both the instruction from the Department of Health to cut £70 million across the five HSC Trusts and the current cuts proposals by the South Eastern HSC Trust 6 months into the financial year are premature, irresponsible and beyond the functions of either a Permanent Secretary or the CEO of the health and social care system.  The health and social care budget has yet to be finalised for 2017/18 and there most likely will be flexibility in the future health allocation.
In urging the Trust Board not to proceed to public consultation on these issues on 24th August, UNISON highlighted to it that included within the financial annex to the DUP/Conservative ‘Confidence and Supply’ agreement was a promised £50 million per year for 2 years to enable the Executive to address immediate pressure in health and education.  This money cannot be used as leverage in political talks when people across Northern Ireland are being denied the right to a proper standard of health and social care.  As we have already highlighted, this funding must be released now to cope with this crisis.  We would urge the South Eastern HSC Trust to join with the other four HSC Trusts in jointly calling for these funds to be released as a matter of urgency to deal with the current funding crises.  This cannot wait until after the damage has already been done to the public and health workers alike.
In addition, it seems clear that a budget for Northern Ireland will be brought forward by the Secretary of State at Westminster by the end of October if the current political talks do not succeed and no budget is forthcoming from a new Northern Ireland Executive.
 It seems entirely likely that such a budget would reallocate funding from other sources which may address the current demand by the Department of Health to the five HSC Trusts to make £70 million in cuts in-year.  The media has widely reported that it is extremely likely that health will receive a significant sum, perhaps up to £40m, in the Autumn monitoring round which is likely to be offset against the overall £70m worth of cuts.

In addition the Chancellor will present the Autumn budget to Parliament on 22nd November, which may also provide for additional resources for health and social care in Northern Ireland as a result of the Barnett formula.

UNISON is clear that the necessary resources to reverse these planned cuts exist and must be released now as a matter of urgency to deal with this crisis.  This must lead to the full reversal of the planned £70 million in cuts, not just a partial reversal of some cuts which are considered ‘major/controversial’.   

Given all these factors, and if the necessary resources are found to halt these proposed cuts across the five HSC Trusts, the public and health and social care workers will be rightly angry that the Department made the instruction to cut £70 million in-year and that the Trust proceeded with the current consultation which has caused stress to patients, carers, the wider public and workers and which will have undermined confidence in the system.  The Department of Health and the South Eastern HSC Trust must account for why they have acted in this irresponsible fashion.

4.0 UNISON OPPOSITION TO MEASURES OUTLINED WITHIN 2017/18 SAVINGS PLAN

At the extraordinary Trust Board meeting on 24th August, UNISON opposed proceeding to public consultation on these proposed cuts.  We argued that the cuts proposed within the consultation document run contrary to the South Eastern HSC Trust duty of care to patients, clients and health and social care workers.  We highlighted the damage that they will cause to the health of the public and the serious implications for health and social care workers.  This remains our position.  

UNISON is entirely opposed to £10.8 million being cut from the South Eastern HSC Trust system in year as it is neither reasonable nor safe to do so. These actions will have a serious detrimental effect on all those who use health and social care services in the South Eastern Trust area and all health and social care workers.  The Trust is ignoring its responsibility and duty of care to the community it is supposed to provide healthcare to.  

In providing the instruction to cut £70 million from the system across Northern Ireland, the Department of Health has effectively by-passed the Health and Social Care Board and Public Health Agency, as the instruction to make these cuts and the subsequent approval of public consultation across each of the five HSC Trusts came in advance of the Commissioning Plan 2017/18, thus making a mockery of the current processes.
These cuts will affect medical staffing in the Trust’s emergency Departments and lengthen emergency Department waiting times.  The cuts will reduce the numbers of medical staff within wards, and will impact on those waiting already unacceptable times for elective surgery, reducing the number of planned procedures by 600 – 700 for the remainder of the year.  The proposed cuts to agency staffing levels amongst Allied Health Professionals and administrative staff will result in patients and service users having to wait longer for the care that they need, and having to travel further to receive it.  

In addition, UNISON is very concerned that numerous other cuts proposals, which the Trust claims will have ‘no/low’ impact will in fact have significant consequences for patients and health and social care workers.  In particular, numerous delays in the implementation of funding, such as demography funding and resettlement in adult services are put forward as contributing towards the £10.8 million total.  It is very concerning that little information is provided to consultees as to the impacts that such delays in the implementation of funding will have.  UNISON is concerned that  delaying the implementation of funding may mean that the Trust will not have sufficient resources to meet expected demand in this financial year, impacting on service delivery in the areas identified within section 3 of the consultation document and potentially exacerbating problems moving into the future.  In addition, we are concerned that by not using funding which has been allocated, and effectively off-setting it against the cuts required by the Department of Health, the Trust may not secure the funding required to meet pressures moving forwards. 
The impact of these cuts will be exacerbated by the fact that they will take place in the winter period, where the HSC Trusts would normally invest additional money to deal with winter pressures.  The ability of the South Eastern HSC Trust to deal with anticipated winter pressures, and unexpected events such as an outbreak of flu or adverse weather, must be seriously questioned if cuts of this amount are made.  This only reiterates that these cuts are neither reasonable nor safe.
These cuts will also put hard-working health and social care staff under even more pressure going into the winter period due to the cuts to staffing that are proposed. The Trust must urgently clarify the impact that these cuts to staffing will have on remaining health and social care workers.  There is limited consideration given throughout the consultation document and the equality screening of the impacts that these cuts will have on those permanent staff that remain in place without the support of agency colleagues.  The Trust must urgently clarify whether it intends for any staff to be redeployed or redirected to work in different sites and must consider the impact that any redeployment and potentially retraining of staff may have on them.  This is suggested within the equality screening document, but limited detail is provided.  The impacts on health and social care workers will include the potential for increased travel distances to and from work; and potential conflicts that redeployment will have on those staff with caring responsibilities in relation to dependent children, older people or other persons with a disability.  In addition, staff face the potential of significant and unexpected changes to their working patterns and practices, which may cause stress and uncertainty for them.  All of these issues must be explored through a full Equality Impact Assessment, as we have discussed further below.
UNISON has long raised the issue of out of control spending on agency and locum staff within all HSC Trusts and believe that this issue must be addressed.  However we do not believe that the solution to the failures in workforce planning and recruitment which have led to this increasing form of privatization of the health service should be dealt with through cuts of this rate and scale, which will only damage the health of the public and put permanent staff under even more pressure.  A comprehensive, structured solution to these problems is required from the Department of Health, HSCB and all Trusts which leads to increased recruitment of permanent, public sector workers; proper workforce planning across the whole system; and deals with the low levels of pay for permanent staff, particularly nurses, which has led to some earning considerably more money by becoming agency staff.  This must be the priority, not quick and deep cuts that will hurt the most vulnerable.     

The impact of less money and fewer staff will be to place even more pressure on health and social care staff, making it even harder to provide safe care.  UNISON members in the South Eastern HSC Trust are already suffering within a system that is in a spiral of low morale, brought on by a decade of persistent cuts, poor decision making and a lack of leadership, major overspends on agency and locum staff which has allowed private companies to exploit the system, a lack of workforce planning to address the staffing crisis and seven years of pay freezes and pay caps.  In this environment, to impose cuts of £10.8 million is reckless, short-sighted and unacceptable. 

The Rural Needs Act, which comes into operation for the Trust on 1st June 2018, requires the Trust to have due regard to rural needs when developing, adopting, implementing or revising policies, strategies and plans and when designing and delivering public services.  The South Eastern Trust covers a large rural area and these cuts will mean that the public will have to travel further to access services, and may possibly be hospitalised further from their family and friends.  
In addition, these cuts run completely contrary to the intended reform of the wider health and social care system as set out within the Bengoa report and ‘Health and Wellbeing 2026 – Delivering Together’, as reform of the system requires investment to maintain existing services whilst the necessary actions are being taken to reform them.  In announcing ‘Health and Wellbeing 2026 – Delivering Together’, Michelle O’Neill was clear that a period of ‘double running’ will be necessary in health and social care, to deliver existing services whilst developing and implementing change.
  The former Health Minister has publically stated that these ‘’…proposed cuts fundamentally contradict the transformation agenda’’ and that the cuts ‘‘…will undermine transformation and lead to further crisis within an already overstretched system.’’
 
  The Permanent Secretary at the Department of Health must be held accountable for issuing the instruction to Trusts to make these cuts, clearly contradicting the direction of travel set by the last Minister in place, and in the absence of a further instruction from a current Minister or Assembly.  

Whilst the South Eastern Trust Board regrettably decided to proceed to public consultation, rather than rejecting the instruction from the Department of Health to make these cuts, UNISON would remind the Trust that this is the extent of the decision which has been made.  No decision has been made to begin to implement any cuts, regardless of whether they are considered by your Trust as ‘minor’, or ‘major and controversial’ and no attempts should be made to begin to implement such cuts before the Trust has fully discharged its consultation obligations and taken into account the views expressed.  We would expect a clear assurance from the Trust that this will be the case.

The Trust Board is due to meet on 13th October to consider the outcomes of this consultation.  UNISON has serious concerns about this timeframe for analysis of the consultation, as we outline below.  However the clear message that we wish to convey to the Trust in this response, and which we intend to convey at the Trust Board meeting, is this: 

· The South Eastern HSC Trust should refuse to implement the instruction from the Permanent Secretary at the Department of Health to make £10.8 million in cuts in year, as to do so will breach the Trust’s duty of care to patients, clients and workers alike, and will breach the Trust’s legal duties under section 75 of the Northern Ireland Act 1998 and the Human Rights Act 1998.

· The South Eastern HSC Trust should refuse to either implement cuts or recommend to the DoH that ‘major/controversial’ cuts should be implemented.  If it fails to do so, it will be in clear breach of its approved Equality Scheme and common law duty to consult, as outlined below.  
5.0 COMPLIANCE WITH EQUALITY LEGISALTION AND POLICY
In compliance with Schedule 9 of the Northern Ireland Act 1998 and the Equality Commission for Northern Ireland’s (ECNI) Investigations Procedure under paragraphs 10 and 11 of Schedule 9 of the Northern Ireland Act 1998,
 UNISON wish to take pre-complaint action in respect of the South Eastern Health and Social Care (HSC) Trust’s failure to comply with its approved Equality Scheme in carrying out its consultation on the 2017/18 Financial Planning Savings Plan.  

The South Eastern HSC Trust is bound as a result of section 75 of the Northern Ireland Act 1998 to comply with its approved Equality Scheme.  In carrying out its consultation on the proposals to cut £10.8 million in year from its budget, UNISON would submit that the South Eastern HSC Trust has breached its approved Equality Scheme in the following areas: 

1. Non-compliance with sections 3.2.10 and 4.2 of its approved Equality Scheme which commits to taking into account any assessment and consultation carried out in relation to the policy in making any decision with respect to a policy.

UNISON believes that this consultation process has been pre-determined in favour of imposing these cuts from the outset.  This is in clear breach of section 3.2.10 of the Trust’s approved Equality Scheme which provides that the South Eastern HSC Trust:


‘‘In making any decision with respect to a policy adopted or proposed to be adopted, we take into account any assessment and consultation carried out in relation to the policy.’’

In addition, this is in breach of section 4.2 of the approved Equality Scheme which provides that:

‘‘In making any decision with respect to a policy adopted or proposed to be adopted, we take into account any assessment and consultation carried out in relation to the policy, as required by Schedule 9 9. (2) of the Northern Ireland Act 1998.’’

At the beginning of the consultation document, it is clearly stated that HSC Trusts have been tasked by the Department of Health (DoH) with developing draft savings plans to deliver their share of a total of £70 million of savings in 2017/18 and that it is imperative that the full £70 million of savings are achieved as part of the overall financial plan for this year.
  The Trust later states that all Trusts across the region have been tasked by the DoH to develop savings plans for 2017/18 to deliver their share of an identified £70 million savings target required by March 2018, with the South Eastern HSC Trust share of the £70 million regional savings target being £10.8 million.
 The Trust also states that they need to make these cuts ‘‘as soon as possible’’ as an attempt to justify a six week consultation period (see further below).
 In addition, the questions that consultees are asked to answer within the consultation questionnaire are leading and suggest that these cuts must be made.  

The clear indication given to consultees, both by the statements contained within the consultation document and the shortened consultation period of 6 weeks, is that the results of this consultation have been pre-determined in favour of making the £10.8 million of cuts outlined within the document.  It seems entirely clear that the Trust’s position throughout the consultation document is that it must make £10.8 million of cuts out of a regional total of £70 million, under instruction from the DoH.  No alternative proposals, outside of making £10.8 million in cuts to vital health and social care services in the South Eastern HSC Trust area are put forward.  No indication is given at any stage that following the end of the consultation process (when it is very likely that the vast majority of consultees will have opposed the proposed £10.8 million in cuts) the Trust will refuse to implement the cuts for which it believes it has the authority to implement, or will recommend to the DoH that cuts which it has identified as ‘major/controversial’, requiring DoH approval prior to implementation, should not be implemented.  

In addition, the Trust intends to hold an extraordinary board meeting on 13th October to consider the responses to the consultation and make final decisions and recommendations in relation to the proposed cuts.  This will provide only 5 full working days for the Trust to analyse a large number of responses, given the level of public interest in this matter, and take these into account in making decisions in respect of the proposals, as is required under its approved Equality Scheme.  It seems extremely unlikely that the Trust will be able to properly analyse and weight all responses in this timeframe, again suggesting that the results of the consultation have been pre-determined.

There is no indication from the consultation document that having to implement these cuts is an area where there is any potential for change as a result of consultation, regardless of the opposition of patients, clients, health and social care workers and the wider public.  It would therefore appear that the decision has already effectively been made to implement these cuts.  This is in breach of the Trust’s approved Equality Scheme and its common law duty to consult.  

Case law in Britain is clear that consultation must be fair.  In the Supreme Court case of Moseley R (ota) v. London Borough of Haringey
 the court endorsed the long standing core principles of consultation, which came from the earlier case of R v Brent London Borough Council, ex parte Gunning
 as the embodiment of fairness.  These are that consultation must be at a time when proposals are still at a formative stage; the proposer must give sufficient reasons for its proposal to permit intelligent consideration and response; adequate time must be given for consideration and response; and the product of consultation must be conscientiously taken into account in finalising any statutory proposals.
 In the current consultation process the proposals to cut £10.8 million from the Trust budget in-year are not at a formative stage as the DoH has specifically instructed the Trust to make such a cut.  Adequate time is not being given for consideration or response (see further below) and as highlighted above, it seems highly unlikely that the product of consultation will be conscientiously taken into account in finalising these cuts proposals.

If the South Eastern HSC Trust proceeds to both implement cuts and recommend to the DoH that ‘major/controversial’ cuts should be implemented, it will be in clear breach of its approved Equality Scheme and common law duty to consult.  The South Eastern HSC Trust must immediately and publically undertake that it will not implement the cuts proposed, or recommend that the Department of Health approve implementation of any ‘major/controversial’ cuts which have been proposed, if and when the results of the consultation demonstrate that this is the view of consultees.

2. Non-compliance with section 4.8 of its approved Equality Scheme through failing to gather and take into account all relevant data to inform the screening decision; Non-compliance with section 4.17 of its approved Equality Scheme through failure to conduct an Equality Impact Assessment (EQIA) as part of the policy development process, before the policy is implemented.
As an initial point, UNISON would submit that the Trust is in breach of section 4.8 of its approved Equality Scheme which provides that:

‘‘In order to answer the screening questions, we gather all relevant information and data, both qualitative and quantitative.  In taking this evidence into account we consider the different needs, experiences and priorities for each of the Section 75 equality categories. Any screening decision will be informed by this evidence.’’
Limited information and data has been presented here to inform the screening decision, particularly in relation to service users, in breach of the obligations under the Trust’s approved Equality Scheme.  

The South Eastern HSC Trust has not yet proceeded to conduct an EQIA on the impact of these cuts on the promotion of equality of opportunity.  This is despite the equality screening clearly stating that the cumulative effect of these cuts on both service users and staff are a potential major impact on the promotion of equality of opportunity and that the Trust would anticipate carrying out a full EQIA of these proposals.
 
The Trust’s failure to carry out an EQIA at this stage is in clear breach of its approved Equality Scheme.  The approved Equality Scheme states at section 4.17 that:

‘‘Once a policy is screened and screening has identified that an Equality Impact Assessment is necessary, we will carry out the EQIA in accordance with Equality Commission guidance.  The Equality Impact Assessment will be carried out as part of the policy development process, before the policy is implemented.’’
Equality screening has identified that these cuts will have negative differential adverse impacts on the section 75 categories and it is clear that an EQIA is necessary.  However no EQIA is currently being consulted upon by the Trust for a period of 12 weeks, as is required under section 3.1 and 3.2.6 of the approved Equality Scheme.  The Trust has instead only indicated that: 

‘‘An outcome paper will be presented to our Trust Board after the 6 week consultation. Please note all the proposals in the Savings Plan are temporary.  Where proposals are considered to have significant impact in terms of equality of opportunity and good relations, the Trust will consider the need for a full Equality Impact Assessment and further consultation as required.’’
  

In UNISON’s view the Trust has misdirected itself here as to its obligations under section 75 and its’ approved Equality Scheme.  It is clear from the equality screening that the Trust has already conducted that an EQIA is required.  The Trust must proceed to conduct one in these circumstances, as part of the policy development process, before any of these cuts are implemented.  It cannot simply ‘‘consider’’ the need for an EQIA in relation to these cuts proposals, particularly after public consultation has closed and the Trust intends to proceed with its proposals.

Whilst the Trust Chief Executive has indicated to UNISON that the Trust intends to conduct a full EQIA on all proposals that have been assessed as major,
 no EQIA has as of yet been forthcoming.  In any event, the Trust timeframe for consultation and implementation of these proposals causes a substantive breach of its section 75 obligations here regardless of this commitment which has yet to be fulfilled.  The Trust intends to hold an extraordinary board meeting on 13th October to consider the responses to the consultation and make final decisions and recommendations in relation to the proposed cuts.  The Trust states within the consultation document that in order to deliver a balanced financial plan across the HSC it is necessary that the public consultation by Trusts should be concluded for Ministerial consideration and potential implementation from October 2017.
 The six week consultation period has also been put forward on the basis that cuts need to be made ‘‘as soon as possible’’.
 In this context, the failure by the Trust to undertake an EQIA on these cuts proposals and consult on this for a minimum of 12 weeks is a substantive breach of the section 75 duty and the commitments flowing from that made within the Trust’s approved Equality Scheme.  Even if an EQIA was being consulted on currently alongside the 6 week consultation on the proposed cuts, which is not the case, then its consultation would not conclude before the Trust intended for these cuts to be implemented, meaning that its results cannot inform the policy development process.

In addition, whilst the Chief Executive of the Trust has stated that a draft EQIA will be submitted for consideration to the Trust board, before submission to the DoH, consultation on any EQIA is a requirement under the Trust’s approved Equality Scheme and cannot be by-passed.  Even if a draft EQIA is presented to the Trust Board on 13th October, it will not have been completed without consultation and its ability to influence the policy development process will be extremely limited.     

As the Trust states within its approved Equality Scheme at section 4.16, an EQIA is a thorough and systematic analysis of a policy, the primary function of which is to determine the extent of any impact of a policy upon the Section 75 categories and to determine if the impact is an adverse one.  It will be completely insufficient for the Trust to complete an EQIA, including full consultation, after it has already implemented any of these proposed cuts, as by that point adverse impacts will already have been suffered by service users and staff across the section 75 categories.    

In order to rectify this substantive breach of its approved Equality Scheme, the Trust must proceed to immediately carry out an EQIA, including a full 12 weeks consultation and subsequent analysis on completion, and undertake that no final proposals will be made to Department or decisions made in relation to these cuts until this is done.

3. Non-compliance with sections 3.2.6 and 3.2.3 of its approved Equality Scheme through failure to conduct a minimum 12 week public consultation on these proposals.
The public consultation on these proposals began on 24th August 2017 and will close on 5th October 2017, lasting 6 weeks.  This is in clear breach of section 3.2.6 of the Trust’s approved Equality Scheme which states that:

‘‘The consultation period lasts for a minimum of twelve weeks to allow adequate time for groups to consult amongst themselves as part of the process of forming a view.  However, in exceptional circumstances when this timescale is not feasible (for example implementing EU Directives or UK wide legislation, meeting Health and Safety requirements, addressing urgent public health matters or complying with Court judgements), we may shorten timescales to eight weeks or less before the policy is implemented.  We may continue consultation thereafter and will review the policy as part of our monitoring commitments.’’
A consultation period of 6 weeks is in breach of this commitment within the Trust’s approved Equality Scheme; it should also be noted that the Trust has not suggested any ‘exceptional circumstances’ as provided for under the approved Equality Scheme to justify departing from this minimum 12 week public consultation.

Instead the Trust attempts to justify a shorter consultation period through reference to DoH guidance circular: ‘Change or Withdrawal of Services – Guidance on Roles and Responsibilities’, (26 November 2014) and states that:

‘‘...the guidance also points to circumstances where service changes (either permanent or temporary) which must be implemented urgently to comply with legislative obligations, may be undertaken within a shorter period.  The requirement to achieve financial balance each year is a legislative requirement for the health and social care service. Given the need to make these significant savings in-year it is vital that actions to effect reduced spend are taken as soon as possible in order to reduce the scale of the impact on the service.’’

UNISON believes that this attempt to justify a constricted consultation timeframe of 6 weeks is without any legitimate foundation.  Firstly, the obligations under the Trust’s approved Equality Scheme flow from statute.  Schedule 9 of the Northern Ireland Act 1998 requires public authorities (of which the South Eastern HSC Trust is one) to produce an equality scheme setting out how it intends to fulfil the duties imposed by section 75.  Schedule 9 specifically states that the Scheme shall state the public authority’s arrangements for assessing and consulting on the likely impact of policies adopted or proposed to be adopted by the authority on the promotion of equality of opportunity.  In addition, the Scheme must conform to any guidelines as to form or content which are issued by the Commission with the approval of the Secretary of State.  The commitment to undertake public consultation for a minimum of 12 weeks is contained within the most recent Equality Commission Guidelines as to the form and content of equality schemes.
 The Trust specifically states at section 3.2 of its approved Equality Scheme that it is committed to carrying it consultation in line with the principles contained within this guidance, including those relating to a minimum 12 week public consultation.

In UNISON’s view, it is not legitimate to argue that the Trust can breach the obligations contained within its approved Equality Scheme, which are grounded in statute, in order to fulfill the requirements of a DoH policy.  Notwithstanding that, UNISON does not believe that DoH guidance circular: ‘Change or Withdrawal of Services – Guidance on Roles and Responsibilities’, (26 November 2014) can be relied upon in any event.  The Trust is only halfway into the financial year, undermining the argument that financial balance must be achieved with such urgency as to avoid proper consultation.  In addition, this crisis has been created by the DoH’s instruction to make these major cuts; having created this crisis it cannot be used by them or the Trust to justify circumventing the proper consultation processes.  No reasonable interpretation of this policy would justify a consultation of only 6 weeks in these circumstances.  

In addition, UNISON believes that the Trust is in breach of section 3.2.3 of its approved Equality Scheme which requires it to consider the accessibility and format of every method of consultation it uses in order to remove barriers to the consultation process, with specific consideration being given as to how best to communicate with children and young people, people with disabilities (in particular people with learning disabilities) and minority ethnic communities.  A consultation period of 6 weeks will seriously inhibit the ability of these groups to participate in the consultation process.

The South Eastern HSC Trust must immediately extend the consultation process to comply with its approved Equality Scheme obligations and undertake that no cuts will be imposed until the extended consultation period has concluded and its results have been properly analysed.  

Noting the significant non-compliance with its approved Equality Scheme that the South Eastern HSC Trust has engaged in here, UNISON would submit that individually, or taken collectively, this represents a substantive breach of the obligations under its approved Equality Scheme and its duty under section 75 to promote equality of opportunity.

Given the stated intention of the Trust to implement these cuts as soon as possible, we demand an urgent response to this pre-complaint action.

Conclusion
Given the issues highlighted within this submission, UNISON anticipates a detailed response to our comments which demonstrates that they have been given proper consideration in advance of the extraordinary Trust Board meeting scheduled for 13th October.

For further information, please contact: 
John Patrick Clayton, Policy Officer – j.clayton@unison.co.uk
Telephone – 028 90270190
UNISON, Galway House, 165 York St, Belfast, BT15 1AL
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Richard Pengelly

Permanent Secretary

Department of Health,                      
Castle Buildings,

Stormont, 

Belfast,

BT4 3SQ

26 September 2017

Dear Mr Pengelly,
We write to express our profound concerns about the actions taken by you and your Department, which will, as publicly stated by clinicians, put patients and clients at risk and are causing widespread public concern.

Furthermore, in issuing a direct instruction to 5 of the 6 Health Trusts to make proposals to cut £70m from the budget needed to deliver health and social care at the current level,  you have by-passed the Health and Social Care Board and the Public Health Agency thus making a mockery of the current  processes for the 2018 Commissioning Plan.

In addition, you have breached the Department’s own Equality Scheme by issuing instructions to Trusts to breach their own Equality Schemes. You have imposed an emergency protocol which was not intended for use in these circumstances. You have made no public explanation for these actions other than a brief Departmental press statement outlining a shortfall in the budget allocation. We are unaware of any attempts on your behalf to secure that shortfall either through negotiation with the Department of Finance, other Departments or representations to the Secretary of State.

You are taking these decisions at a time when additional funding has been announced for the Health Service in England which is also likely to have a positive impact on the overall NI allocation. You are also aware that a further £1bn has been agreed for the NI allocation as a result of the ‘confidence and supply’ agreement between the UK Government and the DUP. Consequently to impose £70m of cuts on health Trusts half way through the current financial year, when there most likely will be flexibility in the future health allocation,  appears to be irresponsible and beyond the functions of either a Permanent Secretary or the CEO of the health and social care system.

It is now clear that the curtailed public consultation by Trusts is no more than a sham.  We understand you have instructed Trust Boards to meet on mid-October to make final cuts decisions and recommendations for the Department despite the fact that the public consultation closes on 5th October. You have instructed the HSCB to meet to presumably rubber stamp these decisions and recommendations within less than a week of the Trust Board meetings.  They are being asked to do this despite the fact that the proposals as they currently stand negate the 2018 Commissioning Plan which was controversially approved by the HSCB last week. We also understand that the Department intends to make its cuts announcement shortly thereafter. Nothing in this timescale indicates any genuine commitment to consider and respond to the deep concerns of the public, the staff and the health service unions. Nothing at all within this time table enables you to fulfil your legal obligations under Section 75 of the Northern Ireland Act.

All of these actions run counter to the direction of travel set out by the outgoing Minister in Health & Wellbeing 2026 – Delivering Together and the recognition by the outgoing Minister and Executive that investment was required to run the system while reorganising it.  You may dismiss this as non-binding given that there is currently no Assembly in place.  However you did not dismiss the direction of travel of previous health ministers on the privatisation of home care.

The Health Service Partnership has been reconstituted and is a vehicle capable of making a powerful collective approach to secure the shortfall in funding.   We are dismayed that you have made no attempt to convene the body at this time.

Given all of the above we are now calling upon you and your Department to halt the current process and instead engage with the Trade Union Movement, health unions, staff, service users, and stake holders to find a way through the current crisis which does not adversely impact on patients, clients and front line staff.

Yours sincerely

ANNE SPEED

Chair, NIC-ICTU Health Policy Committee*
CC: John O’Farrell

NIC-ICTU 

45-47 Donegall St

Belfast BT1 2FG

02890 247940

*Unions affiliated to the NIC-ICTU Health Committee

Royal College of Midwives
Chartered Society of Physiotherapy
Society of Radiographers
UNISON
Managers in Partnership
Society of Chiropodists & Podiatrists
GMB
UNITE
NIPSA
British Dietetic Association
Hospital Consultant & Specialists Association
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